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OPINION

Thisisnot the first time these parties have been before this Court. The facts of the case, as
presented in High v. High, No. 02A01-9804-CH-00112, 1999 Tenn. App. LEX1S871, at*1 (Tenn.
Ct. App. Dec. 28, 1999), (“High 1), areasfollows:

Theparties. .. weredivorced by an order entered March 24, 1992. That order
awarded custody of the parties minor children to the mother, Sarah Carleton High,
and decreed that thefather, James Roscoe High, pay $2,500in monthly child support,
that he pay hospitalization insurance and that he pay all medicd, dental, optical and
prescription medication expenses not covered by insurance. The trial court also
ordered High to pay the children's private school expenses and summer camp Costs.
Moreover, the trial court made an equitabledivision of property and ordered James
High to pay Sarah High $3,000in monthly alimony. Subsequently, the partiesentered
into an agreed order to reduce child support to $2,000 per month.



On July 21, 1993, James High filed in the trial court amotion to modify the
final decreeof divorcedueto hisincarceration. High sought relief from hisobligation
to pay alimony, child support and other financial obligations arising under the final
decreeand the agreed order. On January 27, 1995, thetrial court found that Highwas
$102,000 in arrearsin his child support and alimony obligations, and decreed:

1. The Motion of the defendant to suspend the child support and
alimony is hereby granted by consent and that the defendant shall not
be obligated to make any further alimony or child support payments
aslong as heisincarcerated and without income.

On May 30, 1996, Sarah High filed a petition to set child support, alimony
and to reinstate the defendant's support obligations due to the fact that Mr. High had
been released from incarceration. By Order entered September 29, 1997, the trial
court ordered, inter alia, that James High pay $1,000 in monthly alimony and that he
pay child support in accordance with the State of Tennessees guidelines. That order
also awarded the plaintiff a $157,070.97 judgment against the defendant for child
support and alimony arrearages. The order further provided that payment of the
judgment would be deferred until such time as the defendant had no further legal
obligation to support the parties’ daughter.

On November 20, 1997, theplaintiff filed apetition for citation for contempt
arising from the defendant's failure to pay numerous support-rel ated expenses. That
petition was erroneously filed under an incorrect docket number. However, the error
was corrected by order entered April 7, 1998. Subsequently on December 8, 1997,
plaintiff filed a motion for wage assignment.

A hearing on the petition and motion was held on January 28, 1998, and the
trial court entered anorder on March 2, 1998, which addressed theforegoing petition.
That order provided in pertinent part the following:

BASED UPON THE ABOVE FINDINGS AND THE PREVIOUS
FINDINGS OF THE COURT IT IS HEREBY ORDERED, ADJUDGED AND
DECREED ASFOLLOWS:

1 The defendant isfoundto bein arrearsin his paymentsfor or
on behalf of said minor children in the amount of Four
Thousand Seven Hundred One Dollars and Ninety Seven
Cents ($4,701.97) and further isfound to be in arrearsin his
alimony payments in the amount of Six Thousand Dollars
(%6,000.00) for atotal of Ten Thousand Seven Hundred One
Dollars and Ninety-seven Cents ($10,701.97).



2. The Court doesfurther find that the defendant has not paid on
apreviousarrearageestablished by the Court in theamount of
Two Thousand One Hundred Twenty Eight Dollars and
Twenty Eight Cents($2,128.28), making atotal arrearagedue
of Twelve Thousand Eight Hundred Thirty Dollars and
Twenty Five Cents ($12,830.25) plus attorneysfees of Three
Thousand Dollars ($3,000.00) for atotal of Fifteen Thousand
Eight Hundred Thirty Dollars and Twenty Five Cents

($15,830.25).
3. It isfurther ordered that awage assignment shall issue and be
served upon the defendant's employers. . . . That said wage

assignment should be levied equally upon each employer
unless the income received by the defendant is different, in
that event, then said wage assignment shall be apportioned
upon said employers in accordance with the defendant's
income.

4. The Court does further order that the wage assignment in the
amount of Nine Hundred Eighty Five Dollarsand Eighty Five
Cents ($985.85), plus Clerk's commission every other week
for said child support and alimony and additional sum of Two
Hundred Fifty Dollars ($250.00), plus Clerk's commission
every other week for the payment upon the defendant's
obligation, which has heretofore been established by the
Court.

5. It is specifically found by the Court that it isnot addressing a
previous arrearage determined to be owing by the defendant
for the support of the minor children and plaintiff in the
amount of One Hundred Fifty Seven Thousand Seventy
Dollars and Ninety Seven Cents ($157,070.97) upon which
payment has been deferred until such time as the minor
daughter reaches the age where he has no further legal
obligation toward her.

6. It isfurther ordered that the defendant shall continue to make
the payments as heretofore ordered by the Court for the
expenses of the minor children and further that heisto secure

1Thetotal garnishment every other week is$1,235.85, which iscomprised of current child support in the amount
of $524.31, current alimony in the amount of $461.54, and arrearage debt reduction in the amount of $250.00. Thereis
also aclerk'sfee set by T.C.A. § 8-21-401, which isin addition to the garnishment amount.
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life insurance as heretofore ordered by the Court and to
comply with al previous orders of the Court.

7. It is further ordered that the costs of these proceedings are
taxed to the defendant, James Roscoe High, for which
execution shall issue, if necessary.

Id. at *1-*6 (footnote in original).

In High | we determined the percentage of Appellant’s wages which could properly be
garnished to pay hisvarious arrearages and remanded to thetrial court with instructionsto apply our
findings after determining Appellant’s net income. Id. at * 16. Subsequent to our remand the trial
court entered an order dated 25 June 2001, which stated the following:

This cause came to be heard on thisthe 25" day of September, 2000. . . upon
the Supplemental Petition for Contempt filed by the Plaintiff, Answer of the
Defendant, the Petition to modify alimony and to bring child support within
guidelines, and the Order of the Court of Appealsfiled December 28, 1999, and the
entire record in this cause. (Emphasis added.)

The petition to modify referred to by thetrial court wasfiled December 21, 1998, duringthe
pendency of the High | appeal. Thetrid court’ sruling asto this petition forms the basis for two of
Appellant’ s issues on apped .

In this subsequent petition Appellant claims that Wife is no longer entitled to Alimony in
futuro. Appellant argues that the Appellee earns $59,000 a year from employment and aso has
investment income and is, therefore, no longer in need of continuing alimony. Appellant further
claims that Wife currently has significant assets, the value of which is in excess of $600,000.00.
Appellant maintains that he earns between $60K and $66K ayear®, alarge portion of which goesto
pay his past and current child support/alimony obligations.

Appellant claims the requirement that he pay for medical/dental expenses, etc. amounts to
adeviation from the child support guidelines (“Guidelines’). Appellant assertsthat, since thetrial
court made no specificfindingsasto why such adeviationiswarranted, the award of such expenses
isin error and should not stand.

Appellant also quegtions the trial court’s calculation of his child support and aimony
arrearagesfrom January 19, 1998 to September 25, 2000. Appellant claimsthat the evidence shows

2ThisCourt, inHigh 1, affirmed thetrial court’ srulingsrelatingto Appellant’ ssupport obligationsas of thedate
of the order appealed from. Accordingly, absent this subsequent petition, such issues would not properly be before this
Court.

3The trial court found his income to be $66,000.00 a year.
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that he should be given a credit towards arrearages for this time period. The trial court found,
however, that he had gone further in arrears during this period. Appellant contends there is no
evidence to support the trial court’s conclusion.

I ssues
Appellant’ s issues on apped, as we perceive them, are as follows:

Q) Whether the trial court erred in finding that there had not been a change in
circumstances j ustifying the termination of aimony.

2 Whether Appellant’s obligation to provide for medical/dental and other
miscellaneous expenses amounts to a deviation from the Guidelines,
requiring an explanation from thetrial court asto the justification for such a
deviation.

(©)) Whether the evidence supports the trial court’s conclusion that Appellant’s
child support and alimony arrearages had increased, as opposed to decreased,
as of September 25, 2000.

Whether thetrial court erred in finding that there had not been a change in circumstances
justifying the termination of Alimony.

Appellant asserts that, since the entry of the final decree of divorce, there has been a
substantial and material changein Appellee’ scircumstances)ustifying amodification or termination
of Appellant’s alimony in futuro obligation to Appellee.

Standard of Review

Becausemodification of agpousal support awardis*“factuallydrivenandcalls
for acareful balancing of numerousfactors,” Cranford v. Cranford, 772 S.\W.2d 48,
50 (Tenn. Ct. App. 1989), atrial court'sdecisionto modify support paymentsisgiven
“widelatitude” within itsrange of discretion, see Sannella v. Sannella, 993 SW.2d
73,76 (Tenn. Ct. App. 1999). In particular, the question of “whether there has been
asufficient showing of asubstantial and material change of circumstancesisin the
sound discretion of thetria court.” Wattersv. Watters, 22 SW.3d 817, 821 (Tenn.
Ct. App. 1999) (citations omitted). Accordingly, “appellate courts are generally
disinclined to second-guess a trial judge's spousal support decision unlessit is not
supported by the evidence or is contrary to the public policies reflected in the
applicablestatutes.” Kinardv. Kinard, 986 S.W.2d 220, 234 (Tenn. Ct. App. 1998);
see also Goodman v. Goodman, 8 S.W.3d 289, 293 (Tenn. Ct. App. 1999) (“Asa
general matter, we are disinclined to alter atrial court's spousal support decision
unless the court manifestly abused its discretion.”). When the trial court has set
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forth its factual findings in the record, we will presume the correctness of these
findings so long as the evidence does not preponderate against them. See, e.g.,
Crabtreev. Crabtree, 16 SW.3d 356, 360 (Tenn. 2000); see also Tenn. R. App. P.
13(d).

Bogan v. Bogan, 60 S\W.3d 721, 727 (Tenn. 2001).
Criteria for modification

“[A]n award of alimony in futuro is subject to modification. . ..” Burlew v. Burlew, 40
S.W.3d 465, 471 (Tenn. 2001). “[T]he purpose of this form of aimony is to provide financial
support to a spouse who cannot be rehabilitated.” 1d. This Court addressed the criteria for
modification of an award of alimony in futuro in Wright v. Quillen, 83 SW.3d 768 (Tenn. Ct. App.
2002), where we stated:

Need is the single most important factor in the initial determination of
whether alimony should be awarded, followed by the obligor's ability to pay.
Lancaster v. Lancaster, 671 SW.2d 501, 503 (Tenn. Ct. App. 1984). Oncealimony
has been awarded, the court may order an increase or decrease of the award only
upon ashowing of asubstantial and materia changesin circumstances. Tenn. Code
Ann. 36-5-101(a)(1); Cranford v. Cranford, 772 S\W.2d 48, 50 (Tenn. Ct. App.
1989) overruled on other grounds by Bogan v. Bogan, 60 S.W.3d 721 (Tenn. 2001).
The party seeking the modification has the burden of proving the substantial and
material changeswhichjustify it. Elliot v. Elliot, 825 S.\W.2d 87, 90 (Tenn. Ct. App.
1991). The changesin circumstances must have occurred after the original award.
Brewer v. Brewer, 869 S.W.2d 928, 935 (Tenn. Ct. App. 1993). Such changes are
not material if they were contemplated by the parties at the time of thedivorce. Seal
v. Seal, 802 SW.2d 617, 620 (Tenn. Ct. App. 1990). A change is considered
substantial if it hasasignificant impact on either the recipient's need or the obligor's
ability to pay. Bogan, 60 SW.3d a 728. . . .Once such changes are proved, the
petitioning party must then demonstrate that amodification of the award isjustified.
Id. The court should, where relevant, use the criteria provided by Tenn. Code Ann.
36-5-101(d), the criteriaon which an initial award is based, to determine whether a
modification is warranted. Id.; Cranford, 772 SW.2d at 50, overruled on other
grounds by Bogan, 60 S.W.3d [at] 721. However, the Tennessee Supreme Court has
recently held that need is not the single most important factor in the determination
of whether amodification iswarranted. Bogan, 60 SW.3d at 730. The ability of the
obligor to pay must be given equal consideration in the modification context.* Id.
Ordinarily, anincreaseinincome doesnot constitute achangewhich, without more,

4The Court held: “Accordingly, to the extent that any case would compel giving more weight to the need of the
receiving spouse than all other factorsin order to modify a support obligation, it isoverruled.” [Bogan, 60 SW.3d 721
at 730].
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justifies amodification of alimony. Butler v. Butler, No. 02A01-9702-CH-00038,
1997 WL 576533, at *5 (Tenn. Ct. App. Sept. 18, 1997), (no perm. app. filed).

Wright, 83 S\W.3d at 772-73 (footnote in original).

At the time of the initial decree, as is the case today, the legislature had made clear “a
preferencefor rehabilitative, temporary support and maintenance rather than long-term support and
maintenance.” Amosv. Amos, 879 SW.2d 856, 857 (Tenn. 1994); Tenn. Code Ann. 8§ 36-5-101(d).
Accordingly, “an ex-spouse [should] be adjudged permanently dependent upon the other only when
the court granting the divorcefindsthat economicrehabilitationisnot feasibleand |ong-term support
isnecessary.” Selfv. Self, 861 S.W.2d 360, 361 (1993). Therecord doesnot reflect that any findings
were made as to Appellee’s potential for rehabilitation. As we noted in Wright, however, the
Appellant cannot now

re-litigate matters pertaining to the propriety of the original award of alimony in
futuro. Our review concerns only whether unanticipated material and substantial
changeshave occurred since the divorce, and whether those changes, if any, warrant
a modification based on need, ability to pay, and re-application of the statutory
criteriafound in Tenn. Code Ann. § 36-5-101(d).

Wright, 83 SW.3d at 773.

In determining if a modification of alimony is warranted, Appellant urges this Court to
consider the circumstances existing today against those existing in1992, the time of the initial
divorce decree and alimony award.® Appellant previously petitioned for areduction in hisalimony
obligation, however, which resulted in the alimony payment being reduced from $3,000 amonth to
$1,000 amonth.® Accordingly, it isfrom this date that we must determine “whether there has been
asufficient showing of asubstantial and material change of circumstances’ warrantingmodification
of the award.’

Appellant’s petition leading to the aforementioned 1997 modification “alege[d] that
[Appelleg] [was] gainfully employed and mak[ing] a substantial income such that she [was] not in
need of the alimony obligation imposed upon [Appellant] and that [Appellant] [was] not making

> Appellant asserts that Appellee “has done exceedingly well over the eight and one half years between her
divorce and the hearing in this matter and her need for support ssimply no longer exists.” Asnoted, the proper timeframe
to be considered isfrom the entry of the 1997 award of modification to thefiling of the current petition, not from the time
of the divorce to such filing.

6 Per an order dated September 29, 1997.
! Appellant makes much of the fact that Appellee initially filed for divorce under a pauper’s oath. This

information was before the court at the time of the 1997 modification, however, and has no bearing on the determination
of whether there has been a material and substantial change in circumstances since that time.
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sufficient wagesto pay both child support and the alimony obligation, along with al medical and
other expenses ordered in the Final Decree of Divorce.” Appdlant’s most recent request for
modification of his alimony obligation states that Appelant’s duty to pay expenses related to the
children, which he describes as “dramatically exceed[ing] the Child Support Guidelines,” coupled
with Appellee’ s improved financial position, support a modification of the 1997 award. Clearly,
such allegations, standing alone, do not represent asubstantial and material changein circumstances
warranting a modification of the 1997 award for they are essentially the same arguments presented
to the court which precipitated the 1997 modification. “A decree concerning alimony . . . is
conclusive asto the circumstances existing when it was entered, and the court will not make anew
order where the facts at the time of the application for a change are substantially the same as those
that were previously adjudicated.” Oman v. Oman, 1984 Tenn. LEXIS 826 at *5 (Tenn. July 16,
1984) (citing 18 A.L.R.2d 10, 18 (1951)).

This does not end our analysis, however, for Appellant also aleges that Appedlee has
substantial assets which justify modification of the 1997 award. Appellee admitted® having such
assets, and valued them at $647,635.00 as of September 22, 2000. These assetswere not mentioned
in the petition preceding the 1997 award and the record does not reflect whether Appellee had these
assets at the time of that award. |f these assets were considered by the court in making the 1997
award, their existence would not justify a modification of that award. Conversely, if these assets
were not considered by the court, then they may justify a modification.

Asnoted, the record in this case does not contain sufficient information from which we can
determine whether these assets were considered by the trial court at the time of the prior
modification. Thisinformation is essential to properly determine the propriety of the trial court’s
denial of Appellant’s request for modification of the 1997 alimony award. In cases where such an
incompl ete record is submitted to this Court, we have stated:

This Court cannot conduct a de novo review without a complete appellate record
containing the facts. Therefore, we must presume that the record would have
contained sufficient evidence to support thetria court'sfactual findings. Sherrod v.
Wix, 849 SW.2d 780, 783 (Tenn. Ct. App. 1992). Asthis Court stated in Coakley v.
Daniels, 840 SW.2d 367 (Tenn. Ct. App. 1992):

Wheretheissuesraised go to the evidence, there must be atranscript.
In the absence of a transcript of the evidence, there is a conclusive
presumption that there was sufficient evidence before the trial court
to support its judgment, and this Court must therefore affirm the
judgment. McKinney v. Educator and Executive Insurers, Inc., 569
S.w.2d 829, 832 (Tenn. Ct. App. 1977). Thisrule likewise applies
where there is a statement of the evidence which isincomplete. The
burden is upon the appellant to show that the evidence preponderates

8 In aresponse dated May 10, 2001.



againg thejudgment of thetrial court. Capital City Bank v. Baker, 59
Tenn. App. 477, 493, 442 SW.2d 259, 266 (1969). The burden is
likewise on the appellant to provide the Court with atranscript of the
evidence or a statement of the evidence from which this Court can
determine if the evidence does preponderate for or against the
findings of thetrial court.

Coakley v. Daniels, 840 SW.2d at 370. Under rule 24 of the Tennessee Rules of
Appellate Procedure, the gppellant hasthe duty "'to preparetherecord which conveys
afair, accurate and compl ete account of what transpiredin thetrial court with respect
to the issues which form the basis of the appeal.™ Nickasv. Capadalis, 954 S.W.2d
735, 742 (Tenn. Ct. App. 1997) (quoting Statev. Boling, 840 S.W.2d 944, 951 (Tenn.
Crim. App. 1992)).

Young v. Mayhew, No. W2002-00185-COA-R3-JV, 2002 Tenn. App. LEXIS 664, at *5-7 (Tenn.
Ct. App. 2002), (no perm. app. filed).

In the case sub judice, however, the Appellant asserted at oral argument that many of the
evidentiary materials admitted at the trial level disappeared while in the custody of thetrial court.
The Appelleedid not disputethisassertion. Accordingly, we remand to thetrial court to allow both
partiesto offer proof concerning theorigin of the aforementioned assets, from which thetrial court
may determine if they were within the contemplation of the trial court granting the previous order
of modification. To do otherwisewould punish Appellant for actsof third parties over whom he has
no contral.

On remand, should thetrial court determine that the parties knew of these assets at the time
of the 1997 modification order, then the award should stand asis.’ If, however, the proof reveals
otherwise, the trial court must then determine whether accumulation of these assets amounts to a
“substantial” change which affects Appellee’ s need for continuing support a the current level .*°

If the court determines the existence of a material and substantial change, it must then
determine whether a modification is warranted considering all relevant criteria provided by Tenn.
Code Ann. § 36-5-101(d), the criteriaon which aninitial award is based. Cranford, 772 SW.2d at
50, overruled on other grounds by Bogan, 60 S.W.3d at 728.

9Such afinding would mean that the change was not a“material” changein circumstances. A material change
in circumstances is one where the change “‘ occurred sincethe. . . . decree ordering the payment of alimony,” and . .. was
not ‘anticipated or [within] the contemplation of the parties at the time they entered into the . . . agreement.”” Bogan,
60 S.W.3d 721 at 728 (citations omitted)(alteration in original).

10A changeis considered substantial if it has a significant impact on either therecipient'sneed or the obligor's
ability to pay. Bogan, 60 S.W.3d at 728. These assets would not have any bearing on A ppellant’s ability to pay.
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Whether Appellant’s obligation to provide for medical/dental and other miscellaneous
expenses amounts to a deviation from the Guidelines, requiring an explanation from thetrial
court asto the justification for such a deviation.

Appellant asserts that certain expenses which he was ordered to pay “represent no more
and no less than an upward deviation in the child support amount.” As such, Appellant
maintains, “[i]t was improper for the court to order them to be paid without a specific finding
that the application of the Guidelines.. . . would be unjust or inappropriate. . . .” We hold that,
under the facts of this case, such specific findings were not required.

Standard of Review

Inacivil action we review atrial court’s findings of fact de novo upon the record of the
trial court. Such review is accompanied by a presumption of correctness, unless the evidence
preponderates againg such findings. Tenn. R. App. P. 13(d); Brooksv. Brooks, 992 SW.2d
403,404 (Tenn. 1999). “Theinterpretation and application of Tennessee statutes and Child
Support Guidelines are questions of law that must be reviewed de novo.” Hobbs v. Hobbs, 27
S.W.3d 900, 903 (Tenn. 2000)(citing Nash v. Mulle, 846 S.W.2d 803, 804 (Tenn. 1993)).

Healthcare Expenses.

Appellant asserts that the trial court, by ordering that he be responsible for “al non-
covered medical, dental, hospitalization, optical, psychological, and prescription medication
expenses’ of the children,™* has deviated from the Guidelines. However, the Tennessee Code
providesthat “[t]hecourt . . . may order ether party to pay all, or each party to pay a pro raa
share of, the health care costs not paid by insurance proceeds.” Tenn. Code. Ann. § 36-5-
101(f)(1). The Code further provides that “[t]he necessity to provide for the child's health care
needs shall also be abasis for modification of the amount of the order, regardless of whether a
modification in the amount of child support is necessary.” Tenn. Code Ann. 8 36-5-101(a)(1)
(Supp. 2002). Asthe statute provides that such costs may be ordered without changing “the
amount of child support[,]” these costs are properly viewed as an addition to, as opposed to a
deviation from, the obligor’ s child support obligation under the Guidelines. Furthermore, neither
of the aforementioned Code provisions requires that the court make specific findings justifying
such an award.

Health Insurance.
Appellant also asserts that the trial court’s order that he maintain * hospitalization

insurance” on the children is a deviation from the Guidelines. The Guidelines presume,
however, that the obligor parent will maintain *health care insurance coverage” for the children,

H All of these expenses are properly characterized as “heathcare costs,” asthat term is used in Tenn. Code.
Ann. 8§ 36-5-101(f)(1).
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specifically stating that failure to do so isa*“[f]actor justifying [an] upward adjustment[] for
support.” Tenn. Comp. R. & Regs. 1240-2-4-.02(5) (2003). Accordingly, requiring Appe lant to
maintain insurance, which the Guiddines presume all obligor parents will do, does not amount to
adeviation from the Guidelines requiring specific findings by the court. Interestingly, areview
of the record reveal s that Appellant acknowledged this fact in a petition dated December 21,
1998, wherein he gtates “[i]t is acknowl edged that the Guidelines envisage payment of health
insurance by the non-custodial spouse. . ..” Appellant’s understanding of the requirement to
provide health insurance was correct then, asit is now.

Summer Camp and other miscellaneous expenses.

Appellant also objects to having to pay for summer camp and other miscellaneous
expenses’?, claiming that such expenses amount to a deviation from the Guidelines requiring the
trial court to make a specific “finding that the application of the. . . guidelines would be unjust or
inappropriate. .. .” Tenn. Code Ann. 8§ 36-5-101(€)(1)(A)(2002); Tenn. Comp. R. & Regs R.
1240-2-4-.01(3)(2003). We hold that such expenses™ may, under certain circumstances, be
considered a deviation from the Guidelines thus necessitating such findings. For the following
reasons, however, we hold that such findings were not required in this case.

Application of the Guidelines

The Guidelines provide that, under certain circumstances, “the court shall increase the
award” of child support. Tenn. Comp. R. & Regs. 1240-2-4-.04(1)(2003). The “award” referred
to is the base amount of child support that represents “aflat percentage of the obligor's net
income." Barnett, 27 S.W.3d a& 906. Expenses whichjustify an increase, or deviation, from this
base Guideline support include “[e]xtraordinary educational expenses and extraordinary medical
expenses not covered by insurance[,]” Tenn. Comp. R. & Regs. 1240-2-4-.04(1)(c)(2003), as
well as*“other extraordinary expenses for the child(ren) . . . if the court finds that equity requires
it.” Tenn. Comp. R. & Regs. 1240-2-4-.04(1)(d)(2003). The Guidelines further provide that,
after calculating the base award and factoring in any deviations, “thisisthe amount of the child
support award.” Tenn. Comp. R. & Regs. 1240-2-4-.03(5)(2003). Payment of this award “may
be ordered to be weekly, biweekly (every two weeks), semi-monthly, or monthly.” Tenn. Comp.
R. & Regs. 1240-2-4-.03(4)(2003).

In the case of Barnett v. Barnett, 27 S.W.3d 904 (Tenn. 2002), our Tennessee Supreme
Court addressed the issue of how “extraordinary educational expenses’ are to be handled under
the Guidelines. The Barnett court determined that application of the Guidelines “result[s] in the
full amount of private school tuition being added to [the obligor’s] child support percentage.” 1d.

12 Expenses which do not qualify as extraordinary educational or medical expenses under Tenn. Comp. R. &
Regs.1240-2-4-.04(1)(c)(2003).

13 We are addressing only those expenses which may properly be characterized as “other extraordinary
expenses” under Tenn. Comp. R. & Regs. 1240-2-4-.04(1)(d)(2003).
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at 907. The court noted that “the guidelines’ use of theword ‘shall’ leaves atrial court no
discretion in adding extraordinary educational expenses to the obligor’s computed percentage.”
Id. The Barnett court went on to hold that this presumption could be rebutted, and the award
reduced, if the equities of the situation warranted such areduction.

In the present case, however, we are not dealing with “extraordinary educational
expenses’ but, rather, “other extraordinary expenses.” Unlike private school tuition,” other
extraordinary expenses,” such as*“summer camp,”** are not expenses mandated by the Guidelines
to be borne solely by the obligor unless “the court finds that equity requiresit.” Tenn. Comp. R.
& Regs. 1240-2-4-.04(1)(d)(2003).

Accordingly, in the case of extraordinary educational or medical expenses, which the
Guidelines provide “shall” be paid by the obligor, the obligor must rebut the presumption of full
responsibility in order to reduce the award. See Lanev. Lane, No. M2000-01135-COA-R3-CV,
2001 Tenn. App. LEXIS 876, at *6 (Tenn. Ct. App. Nov. 30, 2001), perm. app. denied, (Tenn.
Apr. 29, 2002)(finding that “[t]he[re] [isa] presumption that the percentage amount of child
support plus extraordinary educational expense is the correct amount of child support [unless]
rebutted.”). If the obligor successfully rebuts this presumption, a downward deviation from the
Guidelinesis proper. Such deviation requires of the trial court “awritten finding that the
application of the child support guidelines would be unjust or inappropriate in that particular
case, in order to provide for the best interest of the child(ren) or the equity between the parties.”
Tenn. Code Ann. 8 36-5-101(e)(1)(A)(2002); Tenn. Comp. R. & Regs. 1240-2-4-.01(3)(2003).

In the case of “other extraordinary expenses,” however, the oppositeistrue. As noted,
the Guideline presumption is that the obligor will not bear these expenses. Therefore, when an
obligor parent is ordered to pay some or all of such expenses, the result is a deviation from the
Guidelines. Such adeviation, in turn, triggers the requirement of “awritten finding that the
application of the child support guidelines would be unjust or inappropriate in that particular
case, in order to provide for the best interest of the child(ren) or the equity between the parties.”
Tenn. Code Ann. § 36-5-101(e)(1)(A)(2002); Tenn. Comp. R. & Regs. 1240-2-4-.01(3)(2003).

Furthermore, the Guidelines prescribe that adeviation from the base child support award
will manifest itself as an addition to, or reduction from, the presumed Guideline award.”® In the
present case, Appellant was ordered to “pay all summer camp expenses for the parties’ minor

14We do not foreclose the possibility that attendance at summer camp could be considered an “extraordinary
educational expense.” This should be determined on a case by case basis and consider such factors as the expressed
purpose of the camp, activities offered, etc. In the present case there is no indication in the record that the “summer
camp” was of an educational nature.

15 In the case of extraordinary educational or medical expenses, where the Guidelinespresume that the obligor
will pay the entire expense, adeviation would resultin areduction of the amount of support the Guidelines envision the
obligor will pay. Conversely, in the case of “other extraordinary expenses,” the deviation results in an increase in the
amount envisioned by the Guidelines.

-12-



children.”*®* No amount was added to Appellant’s base child support obligation to cover this
expense.t’” As such, this expense cannot properly be viewed as part of Appellant’s child support
obligation under the Guiddines.'®

In short, we do not believe that summer camp expenses, or any expenses which cannot be
easily categorized as* extraordinary educational expenses [or] extraordinary medical expenses’
will always constitute “child support.” Where such expenses are quantified and added to the
periodic payment of base child support,*® however, they may properly be viewed as “child
support,” asthat term is used within the Guidelines. Where “other extraordinary,” expenses are
added to the obligor’ s base child support obligation, the result is a deviation from the Guideline
presumption and, therefore, specific findings by the trial court are required. Conversely, where
the payment of such expensesis not included as an increase in the obligor’ s base child support
amount the payment of such expensesis not part of the obligor’s *“child support” obligation.

Whether payments required to be made by an obligor parent are properly characterized as
“child support” is a question of no small importance for, “whe[re] the husband and wife contract
with respect to the legal duty of child support, [determined by application of the Guiddineg|,
upon approval of the contract, the agreement of the parties becomes merged into the decree and
loses its contractual nature.” Penland v. Penland, 521 SW.2d 222, 224 (Tenn. 1975). This
allows the court “to make subsequent orders where circumstances warrant.” State exrel.
Wrzesniewski v. Miller, 77 S\W.3d 195, 197 (Tenn. Ct. App. 2001). Accordingly, only where the
Guidelinerequirement of “acomputation of the support obligation” is met,° do such expenses

16 Awarding unquantified future expenses as part of an obligor’ stotal child support award makes it difficult,
if not impossible, for atrial court to subsequently determine if a “significant variance” exists which would warrant a
modificationof that award. See Tenn. Code Ann. 36-5-101(a)(1)(2001); Tenn. Comp. R. & Regs. 1240-2-4-.02(3)(2003).
The Guidelines proscribe that such expenses be added to the base Guideline support to arrive at the total child support
award. When this procedure is followed, and a specific sum of total supportis arrived at, a court may, at a future date,
easily determine whether a significant variance exists warranting a modification of the award.

17The Guidelines presume that any award will be added to the base child support award and be paid
periodically, rather than as a lump sum. Our Tennessee Supreme Court has approved of lump sum payments of child
support in limited circumstances, however. Such an award may be proper when “awarded . . . to address the present,
specific needs of the child.” Hobbs v. Hobbs, 27 S.W.3d 900, 904 (Tenn. 2000)(emphasis added). As none of the
expenses objected to by Appellant meet thiscriteria, alump sum payment would not have been proper in this instance.

18 “The guidelines must be based on specific descriptive and numeric criteriaand result in a computation of
the supportobligation.” Tenn. Comp. R. & Regs. 1240-2-4-.01(1)(2003). Requiring the obligor to pay “summer camp
expenses,” or any other extraordinary expense, without quantification, does not all ow thetrial courtto arrive at the proper
“computation of the support obligation” mandated by the Guidelines.

19 We agreewith the Missouri Supreme Court that “[sjummer camp expenses are foreseeable and their expense
is reasonably determinable. . . .” Krane v. Krane, 912 SW.2d 473, 476 (Mo. 1995).

20 Thisisaccomplished by quantifying these expenses and adding them to the base child support amount to
arrive at the obligor’s total child support obligation.
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constitute a percentage of the obligor’s “legal duty of child support,” thus allowing the court to
make subsequent modifications to the award.

As discussed, however, the Guidelines do not mandate that an obligor pay such “other
extraordinary expenses.” The Guidelines instead provide that such expenses “may” justify an
increase in the amount of support awarded. Accordingly, we see no reason why parties cannot,
as here, enter into an agreement outside the purview of the Guidelines outlining by whom, and in
what manner, such expenses will be paid. If the parties choose this route, then such expenses are
properly viewed, not as child support, but as a“voluntarily assumed obligation exceeding the
minimum support required [which] is controlled exclusively by the parties’ agreement.” Haasv.
Haas, No. 02A01-9604-CV-00073, 1997 Tenn. App. LEXIS 269, at *10 (Tenn. Ct. App. Apr.
22,1997), (no perm. app. filed).

In the present case, as discussed, such “other extraordinary expenses’ were not added to
Appellant’ s base child support obligation. Instead, Appellant agreed, per an agreed order, to be
responsible for these expenses.* Appellant’s acceptance of the agreed order to modify the
divorce decree had the effect of an acceptance of all terms of the final decree, as modified,
including the payment of such extra expenses. Accordingly, Appellant cannot appeal thisissue.?

Calculation of Child Support and Alimony Arrearages

Appellant takes issue with the trial court’s calculation of his support arrearages. The
expenses presented to the trial court by the Appellee upon which the determination of arrearages
was based include amounts rel ating to summer camp, school supplies,?® and other items which
we have determined do not constitute “child support” under the Guidelines. These expenses,
therefore, cannot properly be added to Appellant’s child support arrearage. Accordingly, we

21 Appellant filed a motion to modify the final decree to reflect, inter alia, changes in the amount of child
support. Presumably, Appellant did not take issue with such additional expenses at that time or he would have moved
for modification of those provisions as well.

2. [A]greed orders of settlement are generally not appeal abl e, but they are reviewable or modifiable by proper
action taken within the time for appeal.” Inre Estate of Williams, No. M 2000-02434-COA-R3-CV, 2003 Tenn. App.
LEXIS 313, at *35 (Tenn. Ct. App. Apr. 28, 2003)(emphasis added).

23The Batson court held that the cost of private school tuition was an “extraordinary educational expense”
because it “ exceeds or departs from the cost of public schooling.” Batson, 27 S.W.3d 904 at 907. School supplies are
required of all children attending school, either public or private. Suchcosts, therefore, do not “exceed[] or depart[] from
the cost of public schooling[.].” 1d. As such, they cannot properly be categorized as “extraordinary educational
expenses.” Nor dowe believethat they can properly be categorized as*“ other extraordinary expenses,” thereby allowing
them to be added to an obligor’ s base child support obligation. We believe, rather, that the cost of such expenses was
considered by the D epartment of Human Services when promulgating the Guidelines. See Colev. Cole, No. 02A01-
9407-CH-00162, Tenn. App. LEX1S512, at *6 (Tenn. Ct. App. Aug. 1, 1995), no perm. app. filed, (finding that daycare
expenseswere not “extraordinary expenses” justifying a deviation from the Guidelines, as these costs were presumably
considered by the drafters of the Guidelines.). The parties may, of course, reach agreement as to who shall bear such
expenses outside the purview of the Guidelines, which wasthe case here.
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remand for a new determination of the amount of child support arrearages owed by defendant for
the period in question, January 28, 1998 to September 25, 2000.

Conclusion

We find the record before us insufficient to allow us to determine the propriety of the trial
court’s denial of amaodification of Appellant’s alimony obligation. We, therefore, remand the
cause to the trial court to allow the parties to present evidence, consistent with this opinion,
concerning thisissue. We further hold that the trial court did not deviate from the Guidelines by
requiring Appellant to be responsible for the various expenses cited herein. Accordingly, the trial
court was not required to make specific findings as to why it was appropriate to deviate from the
Guidelines. In addition, we hold that, under the facts of this case, certain expenses which
Appellant agreed to pay do not constitute “child support” under the Guidelines. Accordingly, on
remand, the trial court must make a new determination of Appdlant’s child support arrearrages
for the period of January 28, 1998 to September 25, 2000.

The costs of this appeal are taxed equally to the Appellee, Sarah Carleton High
(Nuckolls), and the Appellant, James Roscoe High, and his surety, for which execution, if
necessary, may issue.

DAVID R. FARMER, JUDGE

-15-



